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§1.67-4T Allocation of expenses by
nongrantor trusts and estates (tem-
porary). [Reserved]

ITEMS SPECIFICALLY INCLUDED IN GROSS
INCOME

§1.71-1 Alimony and separate mainte-
nance payments; income to wife or
former wife.

(a) In general. Section 71 provides
rules for treatment in certain cases of
payments in the nature of or in lieu of
alimony or an allowance for support as
between spouses who are divorced or
separated. For convenience, the payee
spouse will hereafter in this section be
referred to as the ‘‘wife”” and the
spouse from whom she is divorced or
separated as the ‘‘husband.” See sec-
tion 7701(a)(17). For rules relative to
the deduction by the husband of peri-
odic payments not attributable to
transferred property, see section 215
and the regulations thereunder. For
rules relative to the taxable status of
income of an estate or trust in case of
divorce, etc., see section 682 and the
regulations thereunder.

(b) Alimony or separate maintenance
payments received from the husband—(1)
Decree of divorce or separate mainte-
nance. (i) In the case of divorce or legal
separation, paragraph (1) of section
71(a) requires the inclusion in the gross
income of the wife of periodic pay-
ments (whether or not made at regular
intervals) received by her after a de-
cree of divorce or of separate mainte-
nance. Such periodic payments must be
made in discharge of a legal obligation
imposed upon or incurred by the hus-
band because of the marital or family
relationship under a court order or de-
cree divorcing or legally separating the
husband and wife or a written instru-
ment incident to the divorce status or
legal separation status.

(ii) For treatment of payments at-
tributable to property transferred (in
trust or otherwise), see paragraph (c) of
this section.

(2) Written separation agreement. (i)
Where the husband and wife are sepa-
rated and living apart and do not file a
joint income tax return for the taxable
year, paragraph (2) of section 71(a) re-
quires the inclusion in the gross in-
come of the wife of periodic payments
(whether or not made at regular inter-

§1.71-1

vals) received by her pursuant to a
written separation agreement executed
after August 16, 1954. The periodic pay-
ments must be made under the terms
of the written separation agreement
after its execution and because of the
marital or family relationship. Such
payments are includable in the wife’s
gross income whether or not the agree-
ment is a legally enforceable instru-
ment. Moreover, if the wife is divorced
or legally separated subsequent to the
written separation agreement, pay-
ments made under such agreement con-
tinue to fall within the provisions of
section 71(a)(2).

(ii) For purposes of section 71(a)(2)
any written separation agreement exe-
cuted on or before August 16, 1954,
which is altered or modified in writing
by the parties in any material respect
after that date will be treated as an
agreement executed after August 16,
1954, with respect to payments made
after the date of alteration or modi-
fication.

(iii) For treatment of payments at-
tributable to property transferred (in
trust or otherwise), see paragraph (c) of
this section.

(3) Decree for support. (i) Where the
husband and wife are separated and liv-
ing apart and do not file a joint income
tax return for the taxable year, para-
graph (3) of section 71(a) requires the
inclusion in the gross income of the
wife of periodic payments (whether or
not made at regular intervals) received
by her after August 16, 1954, from her
husband under any type of court order
or decree (including an interlocutory
decree of divorce or a decree of ali-
mony pendente lite) entered after
March 1, 1954, requiring the husband to
make the payments for her support or
maintenance. It is not necessary for
the wife to be legally separated or di-
vorced from her husband under a court
order or decree; nor is it necessary for
the order or decree for support to be for
the purpose of enforcing a written sep-
aration agreement.

(ii) For purposes of section 71(a)(3),
any decree which is altered or modified
by a court order entered after March 1,
1954, will be treated as a decree entered
after such date.

(4) Scope of section 71(a). Section T1(a)
applies only to payments made because
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of the family or marital relationship in
recognition of the general obligation to
support which is made specific by the
decree, instrument, or agreement.
Thus, section 71(a) does not apply to
that part of any periodic payment
which is attributable to the repayment
by the husband of, for example, a bona
fide loan previously made to him by
the wife, the satisfaction of which is
specified in the decree, instrument, or
agreement as a part of the general set-
tlement between the husband and wife.

() Year of inclusion. Periodic pay-
ments are includible in the wife’s in-
come under section 71(a) only for the
taxable year in which received by her.
As to such amounts, the wife is to be
treated as if she makes her income tax
returns on the cash receipts and dis-
bursements method, regardless of
whether she normally makes such re-
turns on the accrual method. However,
if the periodic payments described in
section 71(a) are to be made by an es-
tate or trust, such periodic payments
are to be included in the wife’s taxable
year in which they are includible ac-
cording to the rules as to income of es-
tates and trusts provided in sections
652, 662, and 682, whether or not such
payments are made out of the income
of such estates or trusts.

(6) Examples. The foregoing rules are
illustrated by the following examples
in which it is assumed that the hus-
band and wife file separate income tax
returns on the calendar year basis:

Example (1). W files suit for divorce from H
in 1953. In consideration of W’s promise to re-
linquish all marital rights and not to make
public H’s financial affairs, H agrees in writ-
ing to pay $200 a month to W during her life-
time if a final decree of divorce is granted
without any provision for alimony. Accord-
ingly, W does not request alimony and no
provision for alimony is made under a final
decree of divorce entered December 31, 1953.
During 1954, H pays W $200 a month, pursu-
ant to the promise. The $2,400 thus received
by W is includible in her gross income under
the provisions of section 71(a)(1). Under sec-
tion 215, H is entitled to a deduction of $2,400
from his gross income.

Example (2). During 1945, H and W enter
into an antenuptial agreement, under which,
in consideration of W’s relinquishment of all
marital rights (including dower) in H’s prop-
erty, and, in order to provide for W’s support
and household expenses, H promises to pay W
$200 a month during her lifetime. Ten years
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after their marriage, W sues H for divorce
but does not ask for or obtain alimony be-
cause of the provision already made for her
support in the antenuptial agreement. Like-
wise, the divorce decree is silent as to such
agreement and H’s obligation to support W.
Section 71(a) does not apply to such a case.
If, however, the decree were modified so as to
refer to the antenuptial agreement, or if ref-
erence had been made to the antenuptial
agreement in the court’s decree or in a writ-
ten instrument incident to the divorce sta-
tus, section 71(a)(1) would require the inclu-
sion in W’s gross income of the payments re-
ceived by her after the decree. Similarly, if
a written separation agreement were exe-
cuted after August 16, 1954, and incorporated
the payment provisions of the antenuptial
agreement, section 71(a)(2) would require the
inclusion in W’s income of payments re-
ceived by W after W begins living apart from
H, whether or not the divorce decree was
subsequently entered and whether or not W
was living apart from H when the separation
agreement was executed, provided that such
payments were made after such agreement
was executed and pursuant to its terms. As
to including such payments in W’s income, if
made by a trust created under the
antenuptial agreement, regardless of wheth-
er referred to in the decree or a later instru-
ment, or created pursuant to the written
separation agreement, see section 682 and
the regulations thereunder.

Example (3). H and W are separated and liv-
ing apart during 1954. W sues H for support
and on February 1, 1954, the court enters a
decree requiring H to pay $200 a month to W
for her support and maintenance. No part of
the $200 a month support payments is includ-
ible in W’s income under section 71(a)(3) or
deductible by H under section 215. If, how-
ever, the decree had been entered after
March 1, 1954, or had been altered or modi-
fied by a court order entered after March 1,
1954, the payments received by W after Au-
gust 16, 1954, under the decree as altered or
modified would be includible in her income
under section 71(a)(3) and deductible by H
under section 215.

Example (4). W sues H for divorce in 1954.
On January 15, 1954, the court awards W tem-
porary alimony of $25 a week pending the
final decree. On September 1, 1954, the court
grants W a divorce and awards her $200 a
month permanent alimony. No part of the
$25 a week temporary alimony received prior
to the decree is includible in W’s income
under section 71(a), but the $200 a month re-
ceived during the remainder of 1954 by W is
includible in her income for 1954. Under sec-
tion 215, H is entitled to deduct such $200
payments from his income. If, however, the
decree awarding W temporary alimony had
been entered after March 1, 1954, or had been
altered or modified by a court order entered
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after March 1, 1954, temporary alimony re-
ceived by her after August 16, 1954, would be
includible in her income under section
T1(a)(3) and deductible by H under section
215.

(c) Alimony and separate maintenance
payments attributable to property. (1)(i)
In the case of divorce or legal separa-
tion, paragraph (1) of section 71(a) re-
quires the inclusion in the gross in-
come of the wife of periodic payments
(whether or not made at regular inter-
vals) attributable to property trans-
ferred, in trust or otherwise, and re-
ceived by her after a decree of divorce
or of separate maintenance. Such prop-
erty must have been transferred in dis-
charge of a legal obligation imposed
upon or incurred by the husband be-
cause of the marital or family relation-
ship under a decree of divorce or sepa-
rate maintenance or under a written
instrument incident to such divorce
status or legal separation status.

(ii) Where the husband and wife are
separated and living apart and do not
file a joint income tax return for the
taxable year, paragraph (2) of section
71(a) requires the inclusion in the gross
income of the wife of periodic pay-
ments (whether or not made at regular
intervals) received by her which are at-
tributable to property transferred, in
trust or otherwise, under a written sep-
aration agreement executed after Au-
gust 16, 1954. The property must be
transferred because of the marital or
family relationship. The periodic pay-
ments attributable to the property
must be received by the wife after the
written separation agreement is exe-
cuted.

(iii) The periodic payments received
by the wife attributable to property
transferred under subdivisions (i) and
(ii) of this subparagraph and includible
in her gross income are not to be in-
cluded in the gross income of the hus-
band.

(2) The full amount of periodic pay-
ments received under the cir-
cumstances described in section 71(a)
1), (2), and (3) is required to be in-
cluded in the gross income of the wife
regardless of the source of such pay-
ments. Thus, it matters not that such
payments are attributable to property
in trust, to life insurance, endowment,
or annuity contracts, or to any other
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interest in property, or are paid di-
rectly or indirectly by the husband
from his income or capital. For exam-
ple, if in order to meet an alimony or
separate maintenance obligation of
$500 a month the husband purchases or
assigns for the benefit of his wife a
commercial annuity contract paying
such amount, the full $600 a month re-
ceived by the wife is includible in her
income, and no part of such amount is
includible in the husband’s income or
deductible by him. See section 72(k)
and the regulations thereunder. Like-
wise, if property is transferred by the
husband, subject to an annual charge
of $5,000, payable to his wife in dis-
charge of his alimony or separate
maintenance obligation under the di-
vorce or separation decree or written
instrument incident to the divorce sta-
tus or legal separation status or if such
property is transferred pursuant to a
written separation agreement and sub-
ject to a similar annual charge, the
$5,000 received annually is, under sec-
tion Tl(a) (1) or (2), includible in the
wife’s income, regardless of whether
such amount is paid out of income or
principal of the property.

(3) The same rule applies to periodic
payments attributable to property in
trust. The full amount of periodic pay-
ments to which section 71(a) (1) and (2)
applies is includible in the wife’s in-
come regardless of whether such pay-
ments are made out of trust income.
Such periodic payments are to be in-
cluded in the wife’s income under sec-
tion 71(a) (1) or (2) and are to be ex-
cluded from the husband’s income even
though the income of the trust would
otherwise be includible in his income
under Subpart E, Part I, Subchapter J,
Chapter 1 of the Code, relating to trust
income attributable to grantors and
others as substantial owners. As to
periodic payments received by a wife
attributable to property in trust in
cases to which section 71(a) (1) or (2)
does not apply because the husband’s
obligation is not specified in the decree
or an instrument incident to the di-
vorce status or legal separation status
or the property was not transferred
under a written separation agreement,
see section 682 and the regulations
thereunder.
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(4) Section Tl(a) (1) or (2) does not
apply to that part of any periodic pay-
ment attributable to that portion of
any interest in property transferred in
discharge of the husband’s obligation
under the decree or instrument inci-
dent to the divorce status or legal sep-
aration status, or transferred pursuant
to the written separation agreement,
which interest originally belonged to
the wife. It will apply, however, if she
received such interest from her hus-
band in contemplation of or as an inci-
dent to the divorce or separation with-
out adequate and full consideration in
money or money’s worth, other than
the release of the husband or his prop-
erty from marital obligations. An ex-
ample of the first rule is a case where
the husband and wife transfer securi-
ties, which were owned by them joint-
ly, in trust to pay an annuity to the
wife. In this case, the full amount of
that part of the annuity received by
the wife attributable to the husband’s
interest in the securities transferred in
discharge of his obligation under the
decree, or instrument incident to the
divorce status or legal separation sta-
tus, or transferred under the written
separation agreement, is taxable to her
under section 71(a) (1) or (2), while that
portion of the annuity attributable to
the wife’s interest in the securities so
transferred is taxable to her only to
the extent it is out of trust income as
provided in Part I (sections 641 and fol-
lowing), Subchapter J, Chapter 1 of the
Code. If, however, the husband’s trans-
fer to his wife is made before such
property is transferred in discharge of
his obligation under the decree or writ-
ten instrument, or pursuant to the sep-
aration agreement in an attempt to
avoid the application of section 71(a)
(1) or (2) to part of such payments re-
ceived by his wife, such transfers will
be considered as a part of the same
transfer by the husband of his property
in discharge of his obligation or pursu-
ant to such agreement. In such a case,
section 71(a) (1) or (2) will be applied to
the full amount received by the wife.
As to periodic payments received under
a joint purchase of a commercial annu-
ity contract, see section 72 and the reg-
ulations thereunder.

(d) Periodic and installment payments.
(1) In general, installment payments
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discharging a part of an obligation the
principal sum of which is, in terms of
money or property, specified in the de-
cree, instrument, or agreement are not
considered ‘‘periodic payments’” and
therefore are not to be included under
section 71(a) in the wife’s income.

(2) An exception to the general rule
stated in subparagraph (1) of this para-
graph is provided, however, in cases
where such principal sum, by the terms
of the decree, instrument, or agree-
ment, may be or is to be paid over a pe-
riod ending more than 10 years from
the date of such decree, instrument, or
agreement. In such cases, the install-
ment payment is considered a periodic
payment for the purposes of section
T71(a) but only to the extent that the in-
stallment payment, or sum of the in-
stallment payments, received during
the wife’s taxable year does not exceed
10 percent of the principal sum. This
10-percent limitation applies to install-
ment payments made in advance but
does not apply to delinquent install-
ment payments for a prior taxable year
of the wife made during her taxable
year.

(3)(i1) Where payments under a decree,
instrument, or agreement are to be
paid over a period ending 10 years or
less from the date of such decree, in-
strument, or agreement, such pay-
ments are not installment payments
discharging a part of an obligation the
principal sum of which is, in terms of
money or property, specified in the de-
cree, instrument, or agreement (and
are considered periodic payments for
the purposes of section 71(a)) only if
such payments meet the following two
conditions:

(a) Such payments are subject to any
one or more of the contingencies of
death of either spouse, remarriage of
the wife, or change in the economic
status of either spouse, and

(b) Such payments are in the nature
of alimony or an allowance for support.

(ii) Payments meeting the require-
ments of subdivision (i) are considered
periodic payments for the purposes of
section 71(a) regardless of whether—

(a) The contingencies described in
subdivision (i)(a) of this subparagraph
are set forth in the terms of the decree,
instrument, or agreement, or are im-
posed by local law, or
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(b) The aggregate amount of the pay-
ments to be made in the absence of the
occurrence of the contingencies de-
scribed in subdivision (i)(a) of this sub-
paragraph is explicitly stated in the de-
cree, instrument, or agreement or may
be calculated from the face of the de-
cree, instrument, or agreement, or

(c) The total amount which will be
paid may be calculated actuarially.

(4) Where payments under a decree,
instrument, or agreement are to be
paid over a period ending more than
ten years from the date of such decree,
instrument, or agreement, but where
such payments meet the conditions set
forth in subparagraph (3)(i) of this
paragraph, such payments are consid-
ered to be periodic payments for the
purpose of section 71 without regard to
the rule set forth in subparagraph (2) of
this paragraph. Accordingly, the rules
set forth in subparagraph (2) of this
paragraph are not applicable to such
payments.

(5) The rules as to periodic and in-
stallment payments are illustrated by
the following examples:

Example (1). Under the terms of a written
instrument, H is required to make payments
to W which are in the nature of alimony, in
the amount of $100 a month for nine years.
The instrument provides that if H or W dies
the payments are to cease. The payments are
periodic.

Example (2). The facts are the same as in
example (1) except that the written instru-
ment explicitly provides that H is to pay W
the sum of $10,800 in monthly payments of
$100 over a period of nine years. The pay-
ments are periodic.

Example (3). Under the terms of a written
instrument, H is to pay W $100 a month over
a period of nine years. The monthly pay-
ments are not subject to any of the contin-
gencies of death of H or W, remarriage of W,
or change in the economic status of H or W
under the terms of the written instrument or
by reason of local law. The payments are not
periodic.

Example (4). A divorce decree in 1954 pro-
vides that H is to pay W $20,000 each year for
the next five years, beginning with the date
of the decree, and then $5,000 each year for
the next ten years. Assuming the wife makes
her returns on the calendar year basis, each
payment received in the years 1954 to 1958,
inclusive, is treated as a periodic payment
under section 71(a)(1), but only to the extent
of 10 percent of the principal sum of $150,000.
Thus, for such taxable years, only $15,000 of
the $20,000 received is includible under sec-
tion 71(a)(1) in the wife’s income and is de-
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ductible by the husband under section 215.
For the years 1959 to 1968, inclusive, the full
$5,000 received each year by the wife is in-
cludible in her income and is deductible from
the husband’s income.

(e) Payments for support of minor chil-
dren. Section Tl(a) does not apply to
that part of any periodic payment
which, by the terms of the decree, in-
strument, or agreement under section
Tl(a), is specifically designated as a
sum payable for the support of minor
children of the husband. The statute
prescribes the treatment in cases
where an amount or portion is so fixed
but the amount of any periodic pay-
ment is less than the amount of the
periodic payment specified to be made.
In such cases, to the extent of the
amount which would be payable for the
support of such children out of the
originally specified periodic payment,
such periodic payment is considered a
payment for such support. For exam-
ple, if the husband is by terms of the
decree, instrument, or agreement re-
quired to pay $200 a month to his di-
vorced wife, $100 of which is designated
by the decree, instrument, or agree-
ment to be for the support of their
minor children, and the husband pays
only $150 to his wife, $100 is neverthe-
less considered to be a payment by the
husband for the support of the chil-
dren. If, however, the periodic pay-
ments are received by the wife for the
support and maintenance of herself and
of minor children of the husband with-
out such specific designation of the
portion for the support of such chil-
dren, then the whole of such amounts
is includible in the income of the wife
as provided in section 71(a). Except in
cases of a designated amount or por-
tion for the support of the husband’s
minor children, periodic payments de-
scribed in section 71(a) received by the
wife for herself and any other person or
persons are includible in whole in the
wife’s income, whether or not the
amount or portion for such other per-
son or persons is designated.

§1.71-1T Alimony and separate main-
tenance payments (temporary).

(a) In general.

Q-1 What is the income tax treat-
ment of alimony or separate mainte-
nance payments?
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